INTRODUCTION
On January 30, 2017, only ten days after his inauguration as U.S. President, Donald J. Trump withdrew the U.S. from the Trans-Pacific Partnership (TPP), a "mega" regional trade agreement (RTA) consisting of twelve nations encompassing most of Asia and approximately 40% of world trade. 1 The U.S. withdrawal terminated an arduous nearly eight year effort by the Obama Administration to create the world's largest free trade zone. 2 The
In order to achieve what is termed "fair" trade, 9 the USTR identified four priorities:
(1) defend U.S. national sovereignty over trade policy; (2) strictly enforce U.S. trade laws; (3) use all possible sources of leverage to encourage other countries to open their markets to U.S. exports of goods and services, and provide adequate and effective protection and enforcement of U.S. intellectual property rights; and (4) negotiate new and better trade deals with countries in key markets around the world. 10 Under the first priority, the United States has indicated that it will ignore international law, including the rules and decisions of the World Trade Organization (WTO), when it harms U.S. interests. 11 Under the second priority the United States has asserted the right to impose unilateral trade sanctions in the form of increased tariffs against many of its trading partners. 12 These sanctions apply not only to trade with China, but also to nations such as Canada, Mexico, Germany, and Japan with which the United States has friendly relations. 13 Under the third, and fourth priorities, the 9 The concept of "fair" trade has its roots in political discourse in 19th century Britain, but it also characterized U.S. criticism of trading relations with Japan, South Korea and Taiwan in the 1980's: "Congressman, businessmen, editorialists and the media have repeatedly emphasized fairness in trade, 'level playing fields' and reciprocity of access as a pre-condition for a trade regime to be acceptable to the United States." See Jagdish N. United States is using the threat of economic sanctions to induce its trading partners to make trade concessions and revise existing trade agreements that are supposedly "unfavorable" to the United States. 14 For example, after the United States announced across-the-board additional tariffs on steel and aluminum on March 1, 2018, South Korea immediately agreed to revise the U.S.-Korea (KORUS) free trade agreement by agreeing to export less steel and aluminum to the United States in order to avoid the tariffs. 15 Treasury Secretary Steven Mnuchin declared, "I think the strategy has worked, quite frankly. We announced the tariff. We said we were going to proceed. But, again, we said we'd simultaneously negotiate." Secretary Mnuchin boasted that this was a "win-win" situation for both countries, 16 suggesting that the United States is hoping to duplicate this approach to induce other countries to revise their trade agreements. Some countries claim that the United States is not negotiating but is using the threat of trade sanctions to intimidate its trading partners to capitulate to new trade concessions.
applicable tariffs on steel imports, except those from Canada and Mexico). But see Everett Rosenfeld, US Extends Tariff Exemptions for European Union and Other
Allies, CNBC (Apr. 30, 2018, 8:14 PM), https://www.cnbc.com/2018/04/30/us-extends-tariff-exemptions-for-eu-andother-allies.html (while the tariffs were applicable to all counties, multiple exemptions were made for allies) [https://perma.cc/9AVZ-LWFC] (reporting that the U.S. has extended deadlines for negotiations on foreign exemptions for steel and aluminum tariffs). 14 See Chow, Unilateralism, supra note 4, at 20-22 (reviewing the legality of the Trump administration's threat of trade sanctions to induce revision of trade agreements and the use of this practice against South Korea). 15 On March 28, 2018, South Korea agreed to limit its exports of steel and aluminum to the U.S. to 2.68 tons of steel exports to the U.S. per year roughly 70% of the annual average import volume of steel exports from Korea to the U. 16 Id. 17 See Hans von der Burchard & Jakob Hanke, Trump is Winning Trade War -for Now, POLITICO (Mar. 27, 2018, 5:07 PM), https://www.politico.eu/article/president-donald-trump-win ning-the-trade-war-for-now-steel-aluminum-tariffs/ [https://perma.cc/PY9B-J6N6] (reporting EU objections to the Trump administration's threats to impose tariff sanctions in exchange for more favorable trade agreement terms).
The revision of KORUS proceeded at a breakneck pace lasting only a few weeks, 18 but revising a multilateral agreement such as TPP with twelve members could prove complex and time consuming. 19 In the case of TPP, the U.S. strategy is to first withdraw from the agreement and then to negotiate bilateral agreements with each of the other eleven nations. 20 Once limited to a bilateral negotiation with a single trading partner, the United States will be able to use its economic clout in a one-on-one negotiation to obtain a new bilateral agreement that will contain terms favorable to the United States. 21 Although the U.S. withdrawal was originally thought to signal the demise of TPP, the remaining 11 nations completed new negotiations and, on March 8, 2018, the revised agreement, the Comprehensive and Progressive Trans-Pacific Partnership (CPTPP), also known as TPP11, was signed by Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore and Vietnam. 22 CPTPP is scheduled to come into effect within two years if all requirements are met. 23 The CPTPP will enter into force sixty days after the signatories have ratified it or, if this does not occur not within two years of its initial signing, when at least half of the signatories accounting for 85% of the combined GDP of the original signatories in 2013 have signed it. Comprehensive While the United States' decision to withdraw from TPP is consistent with its announced trade policies, the United States seems to have overlooked the potential harms to its immediate and long term economic and strategic interests. First, the Trump Administration seems to have ignored a large body of economic research indicating that TPP would have resulted in significantly increased trade and economic development opportunities for the United States and other TPP countries. 24 These are opportunities that may now redound in some form to the benefit of the remaining eleven members, but in which the United States will not share. In addition, it is unclear whether and how long it will take for the United States to negotiate bilateral trade agreements with the remaining eleven nations. Even if this were to occur, it is unclear whether these agreements will result in equivalent trade benefits. Second, in addition to economic benefits from TPP, there are also significant strategic U.S. interests that may be compromised by a withdrawal. 25 TPP was designed to allow the United States to create new legal standards for trade in Asia, China's own backyard, which would far exceed those set forth by the WTO. 26 Not only would TPP have established higher standards for Asia as a whole but TPP was created with the specific goal of containing China, the United States' chief rival in trade. 27 It is no exaggeration to say that China was the target of every major provision in TPP. 28 Moreover, the United States deliberately excluded China from the TPP negotiations so that China could not challenge or dilute the new standards in TPP. 29 The United States' plan was to complete TPP without China and then confront China with a difficult and Progressive Trans-Pacific Partnership art. 30.5, opened for signature Mar. 8, 2018 [hereinafter CPTPP], https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreementsconcluded-but-not-in-force/cptpp/comprehensive-and-progressive-agreement-for-trans-pacificpartnership-text/. 24 See infra Part III. 25 See infra Part II. 26 See OFFICE OF THE U.S. TRADE REP., THE TRANS-PACIFIC PARTNERSHIP: DETAILED SUMMARY OF U.S. OBJECTIVES 5, 7-9 (Sept. 2015), https://ustr.gov/sites/default/files/TPPDetailed-Summary-of-US-Objectives.pdf (rejecting trade rules and practices dictated by China and listing objectives that address tariffs, reciprocal access, and state-owned enterprises in addition to changes that "build on WTO commitments" in several areas). 27 28 See id. at 374 (arguing that containing China was the U.S.'s central focus for trade negotiations). 29 See id. at 372-73 (positing that the U.S. wanted to dictate the terms of the TPP to limit China's trade influence).
[Nov. 2018 44 choice: reject TPP and lose the trade benefits that would come with membership or join TPP and be subject to tough new standards that were specifically designed to address U.S. concerns about some of China's most controversial trade practices. 30 Of course, China did not stand by idly while the United States embarked on this plan; China was creating a competing RTA of its own for Asia, the Regional Comprehensive Economic Partnership (RCEP), which by some measures would be even larger than TPP.
31
Returning the favor, China excluded the United States from the negotiations for RCEP. 32 By rejecting TPP, the United States may now have relinquished this strategic goal of containing China, giving China, armed with its own RTA designed to offset TPP, the clear upper hand in Asia. 33 This article will develop these themes as follows. Part II will discuss the background to TPP and how it includes standards exceeding those of the WTO that were designed in significant part to limit China. Part III will examine the large body of economic research that shows the expected economic benefits of TPP for the United States and its other members. Part IV will discuss China's competing RTA for Asia and how China may have gained the advantage with the U.S. rejection of TPP. The article concludes by examining future courses of action for the United States.
I. GOALS OF TPP

A. History of TPP
TPP, signed in early-October 2015, would have been the largest RTA struck in the past two decades, and along with the Transatlantic Trade and Investment Partnership (TTIP) that was under negotiation between the United 30 See id. at 375 (stating that the TPP placed China in the difficult position of either choosing to "suffer losses in international trade by refusing to join the TPP, or it can join the TPP and be subject to the humiliation of having to abide by rules written by the U.S. with the express intent of containing China"). 31 States and European Union (EU), 34 it represented an important new direction in trade liberalization.
In 2014, TPP countries accounted for approximately 36% of the world's economy, and 23% of world trade. 35 If ratified, TPP was anticipated to reduce more than 18,000 tariffs, including many agricultural trade barriers. 36 In 2014, the eleven other members of TPP, accounted for $680 billion worth of U.S. exports, with Canada, Japan and Mexico accounting for 85% of the total. 37 TPP, and other "mega"-trade deals such as TTIP, have emerged amidst uncertainty about the global trading system and the future of the WTO. "Starting in the early 2000s, the rate of growth of global trade slowed relative to" GDP growth, and following the "great recession" trade was not driving growth of either industrialized or emerging economies. 38 In the period 2012 to 2016, the volume of world trade grew by only 3% a year, less than half the average rate of expansion of 7.6% in the pre-financial crisis period, reaching a low of 2.4% in 2016. 39 Also, despite limited progress in the WTO with agreements to simplify customs rules and eliminate agricultural export subsidies being signed in December of 2013 (Bali Ministerial Conference) and 34 The pace of multilateral trade negotiations has slowed significantly since the conclusion of the Uruguay Round negotiations of the General Agreement on Tariffs and Trade (GATT) in 1994, and the subsequent formation of the WTO. The latest round of WTO negotiations, known as the Doha Development Round, begun in 2001, were in deadlock for years before their official termination in 2015. 49 Parallel to these negotiations, many WTO members and non-members have either negotiated or are in the process of negotiating RTAs. 50 This shift in focus to regional trade liberalization has been driven by several factors. First, the world economy has become multi-polar, moving from one dominated by a "membership restricted to the willing" (the United States, EU, Japan, and Canada -collectively known as "the Quad") able to promote multilateralism within the GATT/WTO, 51 to one where emerging economies such as Brazil, Russia, India, China, and South Africa (BRICS) are now more able to influence and re-arrange the global trading 47 See Petri et al, supra note 44, at 6 (explaining that the TPP would help "level the playing field for U.S. exports to Asian markets" due to the exclusion of the U.S. from ASEAN). 48 See id. at 7 (noting the analyses of the intent behind the TPP, with some considering the agreement an attempt to isolate or control China within the Asia Pacific region). 49 system. 52 Second, trade linkages have become much more complex with disintegration of the vertical production chain and the associated increase in offshoring of production of intermediates by developed to developing countries. 53 Third, most orthodox trade barriers have already been eliminated through eight successive rounds of the GATT, such that average ad valorem manufacturing tariffs have reached historic lows, at less than 4%.
54
In this context, there are a number of reasons for why the WTO has made little progress towards further multilateral trade liberalization since the Doha Round began in 2001. 55 First, during the lifetime of GATT, the Quad dominated global trade, accounting for two-thirds of imports, whereas now they account for half of world imports. 56 The rapid growth of emerging economies and their accession to the WTO have probably reduced the Quad's ability to push for increased market access. Second, the rapid growth of RTAs and associated tariff-cutting that might otherwise have been completed under the WTO has resulted in member countries using up domestic political capital, thereby making completion of the Doha Round more difficult. 57 Third, many of the more recent RTAs have incorporated what are termed "deep" provisions that go well beyond tariff-cutting, instead focusing on restricting the use of explicitly "national" rules on investment, and intellectual property protection. 58 In addition, there has been a significant expansion in bilateral investment treaties, where countries concede national sovereignty in order to encourage inbound FDI. 59 The combination of deep RTA provisions and investment treaties suggests that many countries want to place disciplines on economic activities that were never included in the terms 52 See Baldwin, supra note 51, at 106 (noting how the increased membership of developing countries to the WTO led to a shift in power resulting in more difficult trade negotiations and increased participation in defensive coalitions by developing countries). 53 See id. at 108 (discussing the difficulties in reach a consensus on multilateral trade agreements after developing countries dropped tariffs to increase offshore industrialization). 54 See id. at 98-101 (providing an analysis of lowering effective tariff rates among low-income and high-income countries, including within the United States, throughout the lifespan of the GATT). 55 See id. at 106-111 (summarizing the internal and external forces impeding the formation of multilateral trade agreements). 56 57 See Baldwin, supra note 49, at 107 (noting how the rise in regionalism and difficulty in negotiating WTO trade agreements complicated attempts at reaching multilateral trade agreements). 58 See id. at 107 (stating that these "deep" RTAs "went beyond tariff-cutting and included legally binding assurances aimed at making signatories more business-friendly to trade and investment flows from other signatories"). 59 Id. at 107-8. of reference of the WTO. 60 Fourth, despite the lack of any substantive progress in the Doha Round, the rise of offshoring has resulted in unilateral cutting of tariffs by developing countries seeking to become part of international production networks, and as a consequence, developed countries are now less interested in multilateral trade talks.
61
C. Deep vs. Shallow Integration
There is an important qualitative difference between the "shallow" integration of the GATT/WTO, characterized by tariff-cutting, and the "deep" integration typically found in RTAs. The GATT/WTO was designed to prevent countries from using tariffs to improve their own terms-of-trade at the expense of their trade partners.
62 If a country is "large," it can use import tariffs to lower the world price of its imports relative to the world price of its exports, and extract surplus from its trade partners. The GATT/WTO contains provisions that curb member states' appetites for tariffs beyond what is politically optimal by promoting reciprocal exchange of market access granted in a nondiscriminatory way to all other GATT/WTO members. 63 Mutual exchange of market access was the appropriate focus of trade negotiations in the "made-there-sold-here" economy. 64 More recently, technological advances have allowed firms to "offshore" production processes that used to be contained within a single, domestic firm. 65 In 2015, intra-firm trade accounted for about one third of global exports, 66 and a little less than half of all U.S. trade is intra-firm, or between a parent company and its affiliates 60 See id. at 108 (noting that these agreements did not directly compete with the WTO, but provided evidence that participating nations sought agreements that "went far beyond the 'shallow' disciplines included in WTO talks"). 61 See id. at 108 (discussing how developing countries opted to reduce tariffs to increase industrialization by joining international production networks, which reduced incentives to engage in multilateral talks). 62 Kyle Bagwell et al., Is the WTO Passé?, 54 J. ECON. LIT. 11-25, 1126-27 (2016) (discussing how the GATT "facilitated gradual, multilateral trade liberalization and allowed countries to sustain an extensive period of low most-favored-nation tariffs" with binding, reciprocal agreements). 63 See id. at 1154-61 (analyzing GATT/WTO negotiations and their rules and provisions, which reflect a "norm of reciprocity" and incorporate a nondiscrimination principle embodied in the most-favored-nation rules). 64 See Baldwin, supra note 51, at 96 ("[T]he rules and procedures of the WTO were designed for a global economy in which made-here-sold-there goods moved across national borders."). 65 See Pol Antràs & Elhanan Helpman, Global Sourcing, 112, J. POL. ECON., 552, 553-55 (2004) (discussing integrated and disintegrated firms in light of specialization and foreign outsourcing trends). 66 Lakatos & Ohnsorge, supra note 38, at 1. abroad. 67 International commerce is increasingly characterized by flows of investment and know-how from developed to developing countries in exchange for low-cost intermediate goods. 68 However, a firm's ability to offshore production depends on the quality of governance in those foreign countries. 69 Multinational companies (MNCs) and their affiliates are interested in harmonizing economic policy across countries and ensuring that their interests will be protected abroad. 70 This has increased the "demand" for deep integration among firms in both the developed and developing world.
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The GATT and its successor the WTO was and is not an appropriate mechanism for "deep integration" that goes beyond the reduction of tariffs. The GATT/WTO has been concerned primarily with reducing barriers to the trade in goods. The most commonly used trade barrier is tariffs; thus, the focus of the GATT/WTO throughout most of its existence has been tariff reductions with great success; today's tariff rates are very low by comparison to historical rates from the early twentieth century. 72 Other barriers pertaining to goods covered by 67 See id. at 6-7 (noting from 2002 to 2014 the United States's share of intra-firm exports in total U.S. exports was about 30% and the share of intra-firm exports in total U.S. imports was 50% fordhb-9780199981755-e-25 (stating that "trade and production costs generated by incompatibilities in trade-related domestic regulations across countries now figure more prominently in the strategies of multinational firms" and such firms "are the key promoters of making national regulatory systems compatible, as this helps to reduce the cost of doing business abroad and generally improves the operation of the international supply chain"). 71 See Baldwin, supra note 51, at 111 (discussing how the rise in offshoring has led to more deep regional trade agreements and bilateral investment treaties where the WTO was unable to address issues affecting international production networks anti-dumping duties imposed on imports sold at below cost or predatory prices to gain a foothold on the internal market, 74 and subsidies, which are governmentprovided funds that reduce the cost of production of an exporter, and which gives exporters a competitive advantage. 75 All of these barriers are directly related to the trade in goods and are subject to discipline under the GATT/WTO and its related agreements. The concerns of MNCs about governance and economic policy, including issues relating to environmental regulation and labor and working conditions, are beyond the scope of the GATT and other WTO agreements. To achieve deep integration on these matters of economic policy, countries had to negotiate agreements containing these provisions outside of the WTO in the form of RTAs or bilateral trade agreements. 76 percent of tariffs for developed countries, 73 percent for developing countries, and 98 percent for economies in transition, which differs significantly from historical rates). 73 Id. at 265. 74 See id. at 469 (discussing how "the exporter may use its artificially low-priced exports to drive domestic competitors in the export market out of business, or to discourage the development of a domestic competitor in the export market [, and] [o]nce this occurs, the exporter can raise its prices or lower the quality of its products [,] " thereby causing harm to the import market's consumers). 75 See id. at 518 (defining "subsidy" and explaining that export subsidies may result in exporters engaging in predatory pricing through artificially depressed prices). 76 The compatibility of free trade areas and the GATT/WTO needs some explanation. Under GATT Article III, the Most Favored Nation (MFN) Principle, all WTO members have an obligation to extend any trade benefits given to one WTO member to all other members. See General Agreement on Tariffs and Trade art. III, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194 (requiring all signatories to reciprocate internal taxation and regulation exemptions and apply such trade provisions similarly among all signatories). Under MFN, free trade areas would be impossible because members of the free trade area would have to extend zero tariffs to all other WTO members, which would completely undermine the purpose of having a free trade area, i.e. to provide zero tariffs only to members of the free trade area. GATT Article XXIV creates an exception to the MFN Principle for free trade areas. Id. at art. XXIV (providing exceptions for "customs unions" between member countries). GATT Article XXIV explicitly recognizes free trade areas as consistent with the GATT/WTO so long as they do not reduce trade between members of the free trade area with non-members below levels that would have existed in the absence of the free trade area. Id. In other words, free trade areas are permitted so long as they do not result in trade diversion from non-members of the free trade area. Members of free trade areas are required to first obtain authorization from the GATT/WTO before setting up a free trade area. Id. As a practical matter, countries have first established free trade areas and then seek approval. Of course, a rejection of a free trade area by the GATT/WTO would require the undoing of an existing free trade area created after many years of negotiations with sunk political costs. For this reason, no free trade area has even been challenged or found invalid due to trade diversion effects. For a further discussion of how preferential trade areas in goods, services, and intellectual property are compatible with MFN, see CHOW & SCHOENBAUM, INTERNATIONAL TRADE LAW, supra note 72, 161-62 (providing a general overview of the GATT exceptions to MFN obligations and explaining the special exceptions for preferential trade areas).
One early example of deep integration was the North American Free Trade Agreement (NAFTA), negotiated by the United Sates, Canada, and Mexico. NAFTA lowered tariffs, but it is important to note that all the signatories to NAFTA were also signatories to the GATT 77 . Although bound tariff rates were fairly high for Mexico under GATT, the United States and Canada were members of the Quad, and had already cut tariffs significantly. Perhaps more important were the behind-the-border changes; NAFTA required reforms to domestic laws governing market access, competition policy, state owned enterprises (SOEs), and regulation of monopolies.
78 NAFTA also greatly strengthened protections for intellectual property and foreign investment. 79 These reforms required under NAFTA would not have been possible under the WTO.
NAFTA illustrates some important features of modern RTAs. First, although RTAs frequently include tariff reductions, their effects on tariffs globally has been modest. Despite the recent explosion of RTAs, 84% of global merchandise trade (excluding intra-EU trade) still takes place at GATT/WTOnegotiated tariff rates. 80 Second, RTAs tend to cover a wide range of issues. The literature distinguishes between "WTO-plus" provisions, which simply extend commitments already covered under the WTO, and "WTO-extra" provisions, which deal with issues not covered by WTO agreements. 81 RTAs can have dozens of "WTO-extra" provisions. 82 An exhaustive list is beyond the scope of this article, but they typically include provisions governing competition policy, foreign investment, intellectual property issues beyond those covered in the WTO, and labor and environmental standards. 83 As the prevalence of offshoring grows, harmonizing domestic policy will only become more important. 77 
D. Deep Integration and TPP
TPP committed signatories to eliminate many tariff and non-tariff barriers to trade with other members. 84 This included a commitment to eliminate tariffs on manufactured goods and greatly reduce protection for agricultural goods. 85 Tariff cuts would have been phased in at different rates for different products, but 95% of tariff lines would eventually have been cut to zero, 86 resulting in free trade for the vast majority of goods. These proposed tariff cuts were part of the "WTO-extra" commitments included in TPP -meaning they extended commitments already made under the GATT/WTO. In other words, these tariff cuts resulting in free trade would be available for the members of TPP trading within the RTA but would not be available for non-members when they trade with members of TPP. Members of TPP would be entitled to treatment more favorable than that available to non-TPP members under an exception to the Most Favored Nation (MFN) Principle of the WTO. 87 While the tariff cuts appear to offer significant increases in market access, many of the signatories to TPP have existing RTAs with each other. The net effect on actual applied tariffs would have been moderate. 88 The projected economic benefits of TPP were more the result of the "deep integration" provisions contained in the agreement.
Besides duties on the transmission of data, or requiring firms from TPP member states to build local data centers or transfer source code. 102 TPP members were also required to ensure that firms have access to domestic telecommunications infrastructure "on reasonable and non-discriminatory terms and conditions," and any licensing processes are transparent and non-discriminatory.
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E. "WTO-Extra" Provisions Directed at China
The United States included, starting in 2008, several key provisions in TPP that were general in application but specifically directed at China. In a 2016 article, "The TPP Let America, Not China, Lead the Way on Global Trade," President Obama stated:
[The TPP] would give us a leg up on our economic competitors, including . . . China. Of course, China's greatest economic opportunities also lie in its own neighborhood, which is why China is not wasting any time. As we speak, China is negotiating a trade deal that would carve up some of the fastest growing markets in the world at our expense, putting American jobs, businesses and goods at risk. . . . America should write the rules. America should call the shots. Other countries should play by the rules that America and our partners set, and not the other way around. . . . The United States, not . . . China, should write them.
104
Obama's statement also reflects the U.S. strategic interest in having TPP establish the rules for trade in the Asia region before China could do so through a rival agreement. As we shall see in the discussion below, the U.S. and China have starkly contrasting views on standards of international business and trade.
Environmental Obligations
The WTO agreements are largely silent on environmental obligations. . 105 The issue of environmental obligations has a long and tortuous history in the WTO. After several decades of indecision, it was finally established that environmental protection 1. The Parties recognize that the emissions of certain substances can significantly deplete and otherwise modify the ozone layer in a manner that is likely to result in adverse effects on human health and the enviroment. Accordingly, each Party shall take measure to control the production and consumption of, and trade in, such substances.
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This provision was aimed squarely at China, the world's largest producer of pollutants that damage the earth's ozone layer. 107 Although China already produces more carbon from fossil fuels than the U.S. and EU combined, China is continuing to increase its use of "dirty fuels" such as coalfired power plants that damage the earth's atmosphere.
108 While "dirty fuels" are environmentally harmful, they are much cheaper than environmentally sustainable alternatives such as gas, solar and wind power commonly used in the United States. 109 The crux of the U.S. concern about China's use of "dirty fuels" was that it was not only harming the environment but was also giving China a competitive advantage in the form of lower manufacturing concerns could be asserted through GATT Article XX, the general exceptions clause, as a limit on the trade in goods. See CHOW & SCHOENBAUM, INTERNATIONAL TRADE LAW, supra note 72, at 321-23, 334-37 (giving an overview of the previous WTO rejections of efforts to adopt strict trade standards based on environmental protection objectives, but explaining that subsequent WTO decisions have interpreted the general exceptions clause as authorizing more flexibility in targeting environmental harms through trade agreements). As the basis of an exception under Article XX, environmental protection concerns have only a narrow application within the GATT/WTO. Unlike the TPP, no provision in any of the WTO agreements creates affirmative environmental obligations. Id. at 321-23 (citation omitted) (detailing how prior GATT panel decisions concluded that "unilateral measures to force other countries to change conservation policies cannot satisfy the 'primarily aimed at' standard" under the general exceptions clause). 106 TPP, supra note 1, at art. 20.5. 107 See Chow, Trans-Pacific Partnership, supra note 27, at 394 ("China poses the world's single greatest threat to the destruction of the ozone layer, and the key objective of TPP Article 20.5 is the protection of the ozone layer."). 108 China is often criticized by the United States for subjecting workers to dangerous and unsanitary working conditions, long hours, and permitting what is tantamount to slave and forced labor. 112 Apart from humanitarian concerns, the United States is concerned that China's disregard of workers' rights creates low labor costs that are a signficant competitive advantage over the United States. For example, the average cost of manufacturing labor in China is $2.62 per hour while 110 Id. 111 TPP, supra note 1, at art. 19.3(1). 112 See, e.g., Alwyn Scott, Foxconn Says Investigating Labor Conditions at China Factory Used For Amazon, REUTERS (June 10, 2018), https://www.reuters.com/article/us-amazon-chinalabor/foxconn-says-investigating-labor-conditions-at-china-factory-used-for-amazon-idUSKB N1J610V [https://perma.cc/A8F4-XK35] (reporting that companies such as Amazon were investigated by Chinese watchdog groups and cited with "excessive hours, low wages, inadequate training and an overreliance on 'dispatch' or temporary workers in violation of Chinese law"). See also Jane Perlez, U.S. Report Harshly Criticizes China for Deterioration of Human Rights; Russia Also Faulted, N.Y. TIMES (Feb. 26, 2000), https://www.ny times.com/2000/02/26/world/us-report-harshly-criticizes-china-for-detoriation-human-rightsrussia-also.html [https://perma.cc/UJJ8-RETG] (recounting the U.S. State Department's 2000 annual report on human rights, in which China was greeted with "tough language" regarding their "widespread and well-documented human rights abuses in violation of internationally accepted norms"). the average cost in the United States is $35.53 per hour.
113 TPP was designed to address these concerns. The ILO standards referenced in Article 19.3 are unenforceable outside of TPP as the ILO is a toothless organization without any enforcement powers. 114 By incorporating the standards of the ILO, TPP has created labor standards enforceable under its dispute settlement mechanism.
In addition, TPP Article 19.5(1) states: "No Party shall fail to effectively enforce its labour laws through a sustained or recurring course of action or inaction in a manner affecting trade or investment between the Parties after the date of entry into force of this Agreement."
115 Like many countries, China has extensive labor laws on the books but does not actively or regularly enforce these laws due to systemic problems such as official corruption or indifference. Due to these systemic weaknesses, any attempt to use China's legal system to enforce labor laws will be difficult, if not futile. Under TPP, China's enforcement of its own labor laws becomes a TPP obligation and enforceable through the TPP dispute settlement system. These two provisions (along with others) are designed to raise the level of protections for workers in China and level the playing field by raising labor cost, a key input in manufacturing. From the perspective of the United States, raising labor cost is important because this measure erodes one of China's major advantages in international trade.
State-Owned Enterprises
One of the most contentious issues between the U.S. and China concerns State-Owned Enterprises (SOEs). 117 The U.S. believes that the Chinese government engages in unfair trade and business practices by providing various forms of financial and regulatory assistance to its SOEs at the expense of multinational companies. 118 China views SOEs as "the lifeline of the economy" 120 and has vowed to incessantly strengthen their vitality. 121 China has a web of policies seeking to promote SOEs as "national champions"
122 capable of competing with or surpassing the world's most powerful multinational companies. 123 A key point of contention is the United States' position that China systematically provides subsidies or finanical asistance to SOEs in the form of direct grants or as well as indirect transfers through intermediate entities indirect transfers. 124 China's state provided financial and non-financial assistance to SOEs allows them to operate at lower costs, allowing them to enjoy a competitive advantage both within China and in the international realm.
TPP Article 17.6 prohibits any "non-commercial assistance," including susidies, to any SOE relating to the production of goods or the supply of services.
125 Under Article 17.6 "non-commercial assistance" refers to assitance that is not available in the marketplace and is provided by a government. 126 Specifically, assistance to SOEs refers to: The WTO also disciplines the use of subsidies under the GATT and the WTO Agreement on Subsidies and Countervailing Meaures (SCM), 128 but the WTO deals with subsidies in general while TPP deals specifically with subsidies provided to SOEs. TPP's broad definition of a subsidy is crucial because a breach of this obligation allows the United States to impose sanctions in the form of countervailing duties, i.e., an additional tariff, to offset the financial effect of the subsidy. In other words, TPP would give the United States a stronger legal justification for the imposition of countervailing duties on China's SOEs than that currently available under the WTO. The availability of this option under TPP would allow the United States to have a stronger case for imposing trade sanctions on China to offset the effect of subsidies given to SOEs and erode one of China's major advantages in international trade.
Technology Transfer
The Trump Administration has repeatedly voiced vehement objections to China's alleged practices that force U.S. companies to tranfer their technology. 129 In The concerns expressed by the Trump Administration typically arise in the following context. An MNC with its headquarters in the U.S. seeks to establish a wholly owned business entity in China in order to manufacture products or provide services for the Chinese and international markets. Due to China's legal restrictions on foreign investment, the MNC is not permitted to establish a wholly owned business entity in the particular industry, such as telecommunications. 131 Rather, foreign investment in the industry is permitted only in the form of a joint venture, a business entity that is jointly owned by the MNC and a Chinese company. As the WTO does not cover investment, except tangentially, 132 and the United States and China do not have a BIT, China is free to set any restrictions on foreign investment consistent with its own internal legal requirements. China is free to require that the MNC partner with a local Chinese enterprise, such as an SOE. If the MNC decides to go ahead with the joint venture, it will be required to obtain various regulatory approvals by Chinese authorities. When the MNC applies for approval, Chinese authorities require or pressure the MNC at the approval stage or later in an administrative review or licensing stage to transfer technology to the joint venture. 133 The reasoning by the Chinese authorities 130 Id. 133 This observation is based on the author's own experience working in China as in-house counsel for a multinational company. The author was present at numerous meetings with Chinese officials during the approval process for the company's joint ventures and corporate organizations. These officials regularly asked for advanced technology to be transferred to the joint venture. The implication was clear that failure to comply with these requests would result in an impasse or a long delay in the approval process. The author has had discussions with other attorneys in China who indicate that other multinational companies face the similar demands.
is that the joint venture cannot be successful unless it has access to the U.S. company's advanced technology in the form of patents, trademarks, copyrights, trade secrets, or know-how. 134 As the joint venture is a Chinese company formed under Chinese law, the transfer of technology by the MNC to the joint venture is a form of technology transfer to a Chinese company. Moreover, since the Chinese partner is an equity owner of the joint venture, the Chinese partner, an SOE in our hypothetical, also becomes an owner of the U.S. sourced technology. Although the MNC is not actually being "forced" to set up a joint venture in China and submit to this technology transfer process, the U.S. company cannot have access to the Chinese market unless it agrees to form a joint venture. U.S. companies claim that this choice is tantamount to being "forced" to transfer their technology to a Chinese company or to the Chinese government.
United States concerns about China's technology transfer practices are not new to the Trump Administration. Previous United States administrations recognized that the WTO's TRIPS agreement, although a landmark agreement, is silent on the type of technology transfer arrangement that is discussed above and that is the crux of United States concerns. To close this gap, when the United States drafted TPP, the United States inserted Article 9.10(1)(f), which provides:
No Party shall, in connection with the establishment, acquisition, expansion, management, conduct, operation, or sale or other disposition of an investment of an investor of a Party or of a nonParty in its territory, impose or enforce any requirement, or enforce any commitment or undertaking . . . to transfer a particular technology, a production process or other proprietary knowledge to a person in its territory . . . .
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By going beyond TRIPS, TPP provided the United States with a legal basis to challenge China's scheme to compel U.S. companies to transfer their technologies as a condition of being allowed to set up a company in China.
II. EXPECTED ECONOMIC BENEFITS OF TPP
While the previous part of this article examined the strategic goals of TPP, this part now turns to the expected economic benefits of TPP. A large body of academic work supports the view that TPP would create significant economic benefits for the United States and its other members. 134 See id. 135 TPP, supra note 1, at Art. 9.10(1)(f).
A. Income Gains
Substantial global economic growth was expected from TPP. Under TPP, $492 billion would have been added to global GDP by 2030, including a $131 billion increase (0.5%) in U.S. GDP and a $125 billion (2.5%) in Japanese GDP.
136 There would also have been a significant growth impact for some of the emerging economies included in TPP. 137 For example, Vietnam and Malaysia were anticipated to experience 8.1% and 7.6% increases respectively in their GDP, amounting to $41 and $52 billion. 138 In particular, Vietnam, a low labor cost economy, was expected to expand as a manufacturing hub in industries such as textiles and apparel.
139 These expected gains in GDP reflect benefits from both increased trade as well as FDI, with a large part of the gains to the United States likely to have come from trade in services and FDI in the service sector.
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B. Tariff-Cutting
While there is currently a low trade-weighted 141 average tariff rate of 2.6% applied by TPP members against other TPP members, there is quite a bit of variation across TPP members, leaving room for substantial trade liberalization.
142 Average trade-weighted applied tariffs vary from 0.4% in 136 Petri & Plummer, supra note 35, at 14-15 (citing large projected annual income gains for Malaysia and Vietnam). 137 See id. (listing the projected benefits for countries such as Malaysia, Vietnam, Brunei, and Peru). 138 Id. at 14. , https://piie.com/publications/piie-briefings/assessing-trans-pacificpartnership-volume-1-market-access-and-sectoral (noting that the extent of liberalization "depends on current applied tariff rates and existing free trade agreements," and that despite relatively low tariffs, potential TPP members had varying tariff rates).
Singapore to 6.2% in Vietnam. 143 The United States applies an average tariff of 1.2% against other TPP members, with its highest applied tariff being 4.4% against Vietnam. 144 In terms of actual tariff-cutting, almost 75% of all tariffs were scheduled to be removed once the TPP was formally in place, and eventually , 99% of trade in goods were to be liberalized. 145 With respect to the timeline and specific products, almost all tariffs, including the 350% tariff on U.S. tobacco and tobacco products would have been zeroed out by year sixteen of TPP being in force. 146 After year sixteen, only U.S. tariffs on imports of Japanese automobiles and trucks, at 2.5% and 25% respectively, would have remained in place until year 30 of the agreement.
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C. Trade and Investment Effects
Exports among all TPP countries were projected to grow $1,025 billion by 2030, an increase of 11.5%. 148 The lion's share of export growth would have been captured by the United States, Japan, Vietnam and Malaysia, their exports increasing by $357 (9%), $276 (23%), $107 (30%) and $99 (20%) billion respectively. 149 For the United States, export gains would have occurred in primary goods (agriculture and mining), advanced manufacturing and service sectors, with increased imports in labor-intensive sectors such as textiles and apparel. 150 At the same time, the potential for trade diversion, where trade between TPP members displaces trade with non-TPP members, while tangible for countries such as China, India, Korea and Thailand, would have been small relative to those countries' GDP.
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By 2030, inbound FDI would have increased $446 billion (3.5%) compared to an increase in outbound FDI of $305 billion (2%). 152 The largest recipients of inbound FDI were expected to be the United States, Canada, Japan, and Malaysia; and the largest sources of outbound FDI were expected to be the United States, Japan, and the EU-inbound FDI exceeding outbound FDI due to the improved investment environment within TPP. 153 143 Id. at 33. 144 Id. at 33. 145 Id. at 31. 146 Id. at 35. 147 Id. 148 Petri & Plummer, supra note 35, at 15-16. 149 Id. at 16. 150 Id. at 17. 151 Id. at 15. 152 Id. 153 Id. at 11.
D. Trade Balance and Employment Effects
In evaluating the macroeconomic effects of TPP, it is important to recognize that net national savings and overall employment will typically vary around normal long-run levels once any short-term adjustments have occurred. 154 It is well-understood that an RTA does not affect a country's trade balance unless it also affects long-term net national savings. 155 This follows from an identity stating that the difference between national savings and investment is equal to net exports (imports), i.e., if a country is running a current account deficit, it has to finance through either selling assets or borrowing from abroad. 156 Likewise, an RTA cannot affect long-term employment in an economy due to market and policy adjustments. 157 Overall employment in an economy is a macroeconomic phenomenon, driven by aggregate demand and supply for labor.
158 If an economy is at full employment, increased trade imports) will likely result in changes in the composition of jobs, not the number of jobs, and the central bank will adjust monetary policy accordingly to offset the effects of trade on the job market.
159 If the economy is operating at less than full employment, the central bank will allow trade expansion (contraction) to persist (loosen monetary policy). 160 Of course, there may be short-run adjustments in the labor . 157 See id. at 2-3 (discussing how trade imbalances require changes to macroeconomic variables, which is why RTAs target microeconomic factors to increase trade levels rather than trade balances 159 See id. (arguing that any change in net exports will result only in a different allocation of labor rather than any increase in demand for labor). 160 See id. (stating that central banks will respond to positive or negative effects of trade policy on the labor market with monetary policy).
market from an RTA that can represent an important economic burden in specific sectors/communities. In the current political climate, trade has been singled out as the main culprit for loss of U.S. manufacturing jobs. 161 At the same time, recent studies indicate that import competition from China over the past decade has had a significant effect on the number of manufacturing job losses as well as a negative impact on local job markets. 162 There is also empirical evidence that NAFTA had very strong local labor market effects in the United States, driving down wage growth for blue-collar workers in the most affected industries and geographic locations. 163 It is not surprising therefore that TPP has been attacked by politicians from both sides of the aisle as they tap into deep public concern about the effects of globalization. 164 However, some scholars expect that the TPP would not have had a very large impact on U.S. employment. 165 As resources continue to shift from basic manufacturing to traded services and advanced manufacturing, TPP was likely to favor skilled labor in the United States, given that the service sector is skilled-labor intensive and basic manufacturing is capital/lowskilled labor intensive. 166 While returns to all inputs would have increased due to productivity gains, wages would have increased by more than returns to capital, and wages of skilled workers would have increased more than those of unskilled workers.
In terms of employment, it has been estimated that 71,900 jobs per year in the United States would have been "shifted" over the period 2018-2028 due to TPP, where job shifts account for inter-sectoral changes in jobs, i.e., jobs lost in one sector(s) relative to jobs gained in another sector(s). 168 If these job shifts per year are reduced by 25%, which is the percentage of jobs shifted due to voluntary and other separations, 53,700 annual job changes in the United States would have been involuntary and attributable to TPP. 169 Placing this in perspective, fifty-five million jobs are "churned" a year in the United States, with the TPP accounting for less than a 0.1% increase in the rate of churn. 170 Nevertheless, while some workers displaced by TPP would have been reemployed, others would have found it either harder due to age and location, and/or they would have ended up getting jobs paying lower wages.
171 As a consequence, many economists, 172 as well as commentators in the media 173 have suggested that the United States should target strategies to support workers who bear the cost of trade liberalization, including upgrading skills through vocational training, helping workers find new jobs via job exchanges and relocation grants, and developing a system of wage insurance to protect workers against income loss. 174 In other words, the objective is to get the winners from trade to compensate those that lose. A more radical view argues that policies relating to global economic integration should be rebalanced in three ways: from capital and the business sector to labor and society at large, from global to national governance, and to an outcome where the overall benefits are larger. 175 
E. Sectoral Effects
The expected sectoral effects of TPP need to be placed in the overall context of the structure of the U.S. economy. As of 2016, the U.S. manufacturing sector accounted for 10.2% of employment -down from 14.3% in 2000 -a decline that has continued irrespective of U.S. trade policy, driven by growth in productivity. 176 Given that the U.S. economy is unambiguously a service-oriented economy, it is perhaps not surprising that the expected positive impact of TPP on trade would have been concentrated in that sector, along with sectors such as agriculture and advanced manufacturing, where the United States has clear comparative advantage. 177 In light of this, it is interesting to examine what the expected benefits of TPP were for the U.S. services and agricultural sectors, along with the automobile sector, where the United States managed to bargain a degree of continued protection for its domestic market against Japanese import competition. 178 advantage in services is based on three factors: the presence of large efficient firms, highly educated personnel, and extensive use of information technology. 180 At present the sector faces high barriers to cross-border trade with other TPP members, with overall ad valorem equivalent tariffs on service imports estimated to range from 20% in Singapore to 73% in Mexico, the average tariff equivalent in the financial services sector being 55%.
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There was considerable focus in the TPP negotiations on the services sector, the final agreement covering 12 sectors and 168 subsectors. In addition, four of the TPP chapters were targeted exclusively at a range of issues relating to cross-border trade and investment in services. 182 Essentially, TPP members agreed to "fair and equal" treatment for firms who wanted to enter their markets through trade or investment or both, and any unilateral liberalization offered by one TPP member would be offered to all other TPP members. 183 The bottom line: under TPP, member countries committed to significantly reducing trade barriers, with U.S. service exports expected to increase $149 billion by 2030, which accounts for 67% of overall increased TPP trade in services. 184 In the case of financial services, it is important to note that while TPP committed members to increased market access and non-discrimination, it would have essentially preserved national sovereignty over this sector.
185 Nevertheless, the TPP chapter was significant for two reasons: first, post-financial crisis, it would have brought together a set of countries with quite different financial sectors; second, commitments by TPP members generated a set of standards for regulation of the sector, which could then have been applied to countries such as China and Korea if they subsequently chose to join TPP.
The TPP agreement also recognized the importance of proper "prudential" financial regulation by members, which refers to rules such as minimum capital requirements for banks and appropriate protections for investors and depositors.
186 Previous trade and investment agreements have exempted such regulations from their scope, as long as they are not used to undermine members' commitments to an agreement. 187 Over the period 2010-12, agricultural imports by TPP members totaled $279 billion. 189 Fifty-one percent were sourced from other TPP partners, while 43% of their agricultural exports went to TPP partners. 190 Canada and Mexico are both highly dependent on other TPP members for agricultural exports and imports, mostly due to their trade with the United States. 191 For the United States over the same period, 42% and 47% of its agricultural exports and imports respectively went to or were sourced from other TPP members. 192 Agricultural products traded between TPP members are currently subject to higher applied tariffs on average than industrial products-7.6% vs. 1.5%-although bilateral protection varies considerably by country. 193 For example, average applied agricultural tariffs are 3.6% at the U.S. border compared to 23% at the Japanese border. 194 Agricultural tariffs also vary based on whether trading partners are members of an existing RTA, and also by product. For example, Mexico's average applied agricultural tariff against TPP members is 15.6%, ranging from 30.7% against Australia to 3.2% and 1% on agricultural imports from Canada and the United States, its NAFTA partners. 195 In the case of specific agricultural products, different TPP members currently have high levels of protection for different products. For example, Canada protects its markets for dairy products, poultry and eggs, with its average applied tariff on U.S. dairy products being 110% even though Canada and the United States are both members of NAFTA. 196 Japan protects its markets for beef, rice, wheat, barley, sugar, dairy products, and selected fruit and vegetables. 197 Japan applied import duties on cereals exceeding 200%, largely due to the level of protection afforded to its rice sector. 198 In the case of the United States, sugar, selected dairy products, and tobacco are protected, with the applied tariff on tobacco products currently applied at 350%. 199 In order to evaluate what might have been the extent and potential impact of agricultural trade liberalization under the TPP agreement, it is useful first to report the results of the U.S. Department of Agriculture's (USDA) Economic Research Service (ERS) study that estimated the impact of removing all agricultural tariffs and tariff-rate quotas (TRQs) by 2025. 200 Given the ERS study assumed removal of all existing barriers to agricultural trade between TPP countries, this can be considered an upper bound to what might have been the likely trade effects of TPP on the agricultural sector. The USDA/ERS estimates indicate that TPP would result in a 6.3% increase in agricultural trade by 2025. 201 This increase would account for an additional $8.5 billion in the agricultural marketplace. 202 TPP was also expected to increase U.S. market access to several countries where it currently has no RTA, notably Japan, where 50% of U.S. agricultural exports would have faced zero tariffs once TPP was implemented. 203 In the case of other agricultural products, preferential access would have been given under new TRQs, where specified levels of imports would be subject to low tariffs, including dairy products imported by Canada, and rice, wheat and barley imported by Japan. 204 With increased market access, USDA/ERS had anticipated that TPP would result in the U.S. accounting for 33% and 10% respectively of the overall increase in intra-TPP agricultural exports and imports by 2025. 205 Overall, the U.S. agricultural sector was expected to be a big winner from implementation of TPP, exports to Japan accounting for a large share of these trade gains.
Of course, while TPP was expected to result in considerable liberalization of agricultural trade, the nature of the agreement was such that there would have been a phase-in period across countries and products. 206 Once the agreement took effect, almost 32% of tariff lines in Japan, 31% in Vietnam, 92% in Malaysia, all but one tariff line in Australia, and 99% in New Zealand were to be eliminated, with additional liberalization being phased in over 15 to 20 years. 207 However, significant barriers to market access would have remained in some areas, notably the dairy sector, where Canada, Japan and the United States backed off dairy sector reform in order to maintain domestic support programs. The United States and Japanese automobile sectors have three key trade characteristics: first, Japanese exports exceed those of the United States; second, Japanese exports are biased towards the U.S. market while the United States has relatively low exports to Japan; and third, mostly as a result of integration of the U.S., Canadian, and Mexican automobile sector via NAFTA, the United States exports more than Japan to other TPP members.
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As a consequence, TPP was expected to expand market access for U.S. automobiles to the Japanese and other TPP members' markets, and at the same time increase Japanese exports to Canada and Mexico, while lowering its costs of exporting to the United States.
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In terms of import tariffs, the majority currently fall between 2% and 10%, the notable outliers being Malaysia, whose rates range between 30% to 40%, and Vietnam with rates extending up to 70% respectively. 212 With the exception of U.S. tariffs against Japanese imports of automobiles and trucks, all automobile tariffs would have expired within twelve years of TPP being implemented.
213 However, at the same time as the proposed schedule for tariffcutting, the negotiated ROOs would have had a significant impact on trade liberalization in the automobile sector: in order to qualify for zero-tariff rates, all finished automobiles traded were required to contain 45% TPP-sourced content. 214 The objective of this ROO was to provide an incentive to U.S. and Japanese automobile firms to source parts from countries such as Vietnam, and represented a compromise for ROOs applied under NAFTA, and those that Japan has previously negotiated in previous trade agree-ments. 215 Overall, TPP would have liberalized market access to developing country members such as Malaysia and Vietnam where demand is growing, but the agreement essentially focused on protecting the U.S. and Japanese automobile sectors through tradedistorting ROOs, and the slow expiration of import tariffs.
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IV. CONSEQUENCES OF THE U.S. WITHDRAWAL FROM TPP
A. Abandoning the Strategic Goals of TPP and its Economic Benefits
The withdrawal of the United States from TPP by the Trump Administration compromises major U.S. interests at least two ways. First, the United States stands to lose the economic benefits that would have been created by its membership in TPP that will be difficult to replicate. Second, the United States 210 Id. at 60-61. 211 See id. at 61 (pointing out that under the TPP the reduction in tariffs would make Japanese auto exports to NAFTA countries less costly and increase market access for the United States). 212 Id. at 62. 213 Id. 214 See id. at 63 (listing the TPP regional content requirements using the net cost method and build-down method to calculate the percentage). 215 See id. 62-64 (explaining the new rules of origin for individual auto parts proposed under the TPP) 216 Id. at 65. loses the opportunity to lead a deep integration RTA setting standards for Asia and containing China in international trade. Although the remaining eleven members have signed the CPTPP, the United States was the main architect behind TPP and would have been vigilant in policing and enforcing TPP standards. Even if China were to join CPTPP, it seems doubtful whether any of the remaining members have the economic clout or political will to vigorously enforce TPP standards against China and other members. A third disadvantage of withdrawing from TPP is that China now has the upper hand in promoting RCEP, its own RTA for Asia.
When the United States drafted TPP, the strategic goal was to box in China with the difficult of choice of joining TPP and being subjected to "WTO-extra" standards that it had no hand in drafting, or ignoring TPP and losing its trade benefits. While it should be clear that ignoring TPP would have meant that China would not have enjoyed the benefits of free trade with all TPP members, including the United States, it may be less clear that China would also have suffered trade losses from non-participation in TPP. Like all RTAs, TPP would have been a double edged sword: TPP could have both created trade among its members and diverted trade from non-members. 217 Importers in the United States faced with the choice of buying goods from China and other TPP members would have had an economic incentive to forgo goods from China (subject to WTO tariffs) and purchase the goods from other TPP members, such as Vietnam and Japan, which would have entered enter the United States tariff-free. In other words, China would have felt pressure to join TPP because ignoring it would likely have harmed its ability to export to the U.S., its largest and most important market. This was the stark choice that TPP was designed to present to China.
B. RCEP
The exclusion of China from the TPP negotiations prompted China to formally initiate talks for RCEP, a competing free trade agreement for Asia, in 2012. Comprised of sixteen nations, including the world's two most populous nations, China and India, RCEP, when completed and in effect, will include 45% of the world's population and 40% of world trade. 218 Led by China, RCEP was intended to serve as an economic and strategic counter-weight to TPP. Of the sixteen prospective members of RCEP, seven nations are potential members of both TPP and RCEP, and ten nations are also members of another RTA, the Association of Southeast Asian Nations (ASEAN). 219 Unlike TPP, RCEP contains no substantive obligations on environmental protection, workers' rights, SOEs, and technology transfer. This is consistent with all of China's recent regional trade agreements, which also lack any provisions on these subjects. 220 Indeed, RCEP seems to further China's interest in promoting the use of fossil fuels such as coal. RCEP contains provisions that are intended to promote the use of "dirty fuels" by reducing 90% of tariffs on fossil fuels and by allowing its members to challenge environmentally friendly regulations by other members as barriers to trade. 221 While China is facing international pressure to reduce the use of "dirty fuels," RCEP is designed to protect China's ability to do so in the vast Asian market.
Although RCEP lacks provisions on subjects such as workers' rights, RCEP is likely to contain a provision requiring members to respect the right of self-determination in its members. Although the final text of RCEP is still being negotiated and only drafts of some chapters have been leaked to the public, 222 it is possible to draw some lessons from the articles of the Asia Infrastructure Investment Bank (AIIB) established under the leadership of Beijing to serve as a competitor to the U.S.-dominated World Bank in international lending for infrastructure and economic development projects. 223 While the World Bank seeks to promote the Washington Consensus, a set of policies reflecting the western values of capitalism and free markets of the U.S. and its European allies, 224 the AIIB reflects the "Beijing Consensus," a set of policies endorsed by China that respects the rights of self-determination and sovereignty of each nations to decide controversial issues such as environmental protection and human rights free from the interference of other members. 225 Article 31(2) of its Articles of Agreement state that the AIIB, "its President, officers, and staff shall not interfere in the political affairs of any member, nor shall they be influenced in their decisions by the political character of the member concerned. Only economic considerations shall be relevant to their decisions."
226 Although the final text of RCEP has not been reached and made available to the public, it seems highly likely that China, consistent with all of its recent trade agreements, will seek to include basic tenets of the Beijing Consensus preserving the rights of members to decide issues such as environmental protection and workers' right for themselves. In addition, it also seems likely that China will not include any provisions limiting the activities of SOEs or technology transfer practices that will harm its own interests.
With the withdrawal of the United States, China faces a weakened CPTPP with greater confidence. RCEP creates economic benefits for China and RCEP members, and perhaps more importantly, allows China to write the rules of trade for Asia for the twenty first century and to cement its role as the leading power in Asia.
CONCLUSION
The signing of TPP had the potential to have important economic effects on its member countries in terms of growth in GDP, trade, and crossborder investment flows. However, its real significance lay beyond its initial impact due to the fact that it has been considered to be pioneering a new type of RTA that would have gone beyond shallow integration via tariff-cutting to one addressing deep integration in terms of its provisions concerning trade in services, FDI, rules on competition and regulatory harmonization. 224 See id. at 1277-78 (outlining the policies at the core of the Washington Consensus, which include requirements such as market-determined interest rates, competitive exchange rates, and privatization of SOEs). 225 See id. at 1280-83 (contrasting the Washington Consensus with "China's doctrine of noninterference").
In terms of the mode of trade liberalization, TPP was considered as having the potential to deliver additional economic benefits in the long run if it provided a means to eventually untangling the Asia-Pacific "noodle bowl" of multiple RTAs with their complex ROOs. 227 Prior to 2000, many countries in "Factory Asia" had unilaterally cut tariffs in order to take advantage of the "unbundling" and offshoring of manufacturing processes by Japan. 228 With China's accession to the WTO in 2001, unilateral tariff-cutting in the region was replaced by a rapid growth in RTAs, described as a "domino effect." 229 China itself started the process when it proposed and subsequently signed the ASEAN-China agreement, 230 with the reaction of countries such as Japan and Korea leading to the so-called East Asian "noodle bowl." 231 Importantly, all prospective TPP members were part of this growing network of Asia-Pacific RTAs. 232 For example, the United States already had RTAs with six TPP members: Australia, Canada, Chile, Mexico, Peru, and Singapore; four members of TPP were already members of ASEAN: Brunei, Malaysia, Singapore and Vietnam; and three members of TPP also had bilateral RTAs with ASEAN: Australia, Japan, and New Zealand. 233 These overlapping RTAs forming the "noodle bowl" should also be seen in the context of the competing efforts to increase trade liberalization in the region, such as the TPP versus RCEP, and the Free Trade Area of the Asia-Pacific (FTAAP) proposed in 2010 by the twenty-one member countries of the Asia-Pacific Economic Cooperation (APEC) Forum. 234 Importantly, there is a view that TPP would have been more ambitious than RCEP in terms of the extent of trade liberalization, and that economic benefits would be greater from FTAAP being based on TPP as opposed to RCEP. 235 Given this background, it is not surprising, therefore, that TPP also had the strategic goal of allowing the United States to write the rules of trade for Asia and to contain China's most controversial trade practices. Despite the strategic and economic benefits of the TPP, when Donald J. Trump was elected to the U.S. Presidency, he decided to withdraw the United States from TPP. It is unclear in making this decision whether the Trump Administration studied or even considered the possible negative consequences of this decision as set forth in this article. Rather than following through with the existing strategy of writing the rules for trade in Asia while isolating and boxing in China, the United States has chosen to rely instead on threats of tariff increases in order to pressure countries into capitulating on trade issues. It remains unclear whether a trade policy based on intimidation against powerful countries capable of retaliating on equal terms, such as China, will be the best long term approach.
While the U.S. withdrawal from TPP creates serious disadvantages for the United States, the decision is reversible and the path to rejoin TPP is both open and straightforward at the moment. Nothing prevents a nation that has left TPP from rejoining so long as all existing members approve. 236 Given the United States's role in spearheading the TPP and its economic clout, the CPTPP members might be relieved by the reentry of the United States. Rejoining TPP in the near future might allow the United States to regain the lost strategic and economic benefits discussed in this article. In fact, the Trump Administration considered rejoining TPP in April 2018 but ultimately balked. 237 The United States should be cautioned, however, that a smooth path to reentry into TPP may not be available indefinitely. The United States's departure from TPP has created a strategic opening for China. If China takes advantage of the U.S. departure by joining TPP before the United States can rejoin, China could make U.S. reentry much more difficult as the United States will need the approval of all existing TPP members to rejoin. 238 China could block or delay the United States from rejoining or seek to exact concessions from the United States as the price of readmission. China could also attempt to seize a leadership role in TPP in the absence of the United States, relegating the United States to a diminished role upon its reentry. Even if China decides against joining TPP, a U.S. delay in reasserting its presence at the multilateral level in Asia could prove harmful. China will be able to continue to strengthen its power in Asia through RCEP, which has purposely excluded the United States, and other initiatives, such as "One Belt, One Road," 239 an immensely vast and ambitious trade project, while the United States remains on the outside. As the case of the AIIB illustrates, China is intent on dominating trade in Asia, aggressively defending its interests in Asia against U.S. intrusion, and seeking a leadership position in international trade. 240 At the moment, the U.S. strategy in Asia appears to be limited to one of intimidation through threats of tariff increases. Aside from tariff increases, the United States appears to be at a standstill or a point of indecision about its trade policy in Asia and any next steps in Asia or the rest of the world. The U.S. withdrawal from TPP, without further action by the United States such as a reversal of the decision, could shift the balance of power over trade and economic relations in Asia and then globally to China.
